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Held: <c¢hild's educational records,
‘which father is entitled to
review in their entirety,
consist of (1) hospital
records in school district's
possession; (2) records main-
tained in hospital's educatiocnal
‘unit; and (3) hospital records
used in development or review
of child's educational program.
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Introduction

This matler concerns the Barrington School Committee's alleged
violation of several federal and state laws and requlations regard-
ing a parent's access to the educational records of his child.
Specifically, the appeal alleges viclations of the federai Family
Educational Rights aﬁd‘Privacy Act (FERPA), federal Department of
Education regulations implementing FERPA, the Rhode Island Educa-

' tional Recofds Bill of Rights Act, the Regulations of the Board of
:Regents for Elementary and Secondary Education Governing the Special
Educatio? of Students with pisabilities, and the the Basic Education

Program.

Backgfound

-Student Doe is enrolled in the Barrington school system. He
receiﬁes special edﬁcation serviées. Following two brief resi-
rdentiél piacemehté_éﬁ the EmﬁalPendleﬁon Brédley Hospital in East
_Pro?idence,.student'Dpe was placed in the Bradley Hospital day
school program in May 1991. |

Student Doe's parents subsequently separated, and a divorce
action commenced: Sometime thereafter, Appellant requested the
School Department to provide access to all of his son's educational

records, including those of Bradley Hospital and East Bay Mental

1 The initial hearing in this matter was conducted on November 15,
1991. An Order issued on December 19, 1991 finding that the
appeal presents issues within the jurisdiction of the Commis-
sioner of Education, and that, given her objection to the release
of any educational records to Appellant, Appellant's spouse is a
necessary party to this proceeding. Additional hearings were
conducted on September 3, 1992 and July 27, 1994. Several tele-
phone conferences were also conducted during this time. The
parties filed memoranda, reply memoranda, and supplemental
memoranda over the course of the following year,
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Health Center, another agency providing services to student Doe.

Student'Doe's mother objected to the release of any fecords, which
precipitated the filing of this appeal.

Contentiona of the Partles

Appellant asserts that this matter presents issues within the
Commiééioner's jurisdiction. 'Appellant contends that as the father
of student Doe, he.has the right of access to all of the child's
educatiohal'recbrds; including'those medical and/or psychological
evaluations which have been disclosed to educational personnel.
'Appellaht also seeks attorney's fees and costs.

The School Commiﬁtee argues that the.enforcement of FERPA is
not within the-COmmissioner‘s jurisdiction. On the merits, it con-
tends that Appellant haé noe riéht to those records which contain
medical_informatioh regarding his estranged spouse.

Bradley Hospitﬁl‘maintains that it is faced with conflicting
_ statutotf'requireﬁents:given‘its dual iole in the treatment and
education of student Doe. Bradley conﬁends that Appellant has a
right:of aéceés to "student records,' not.to records containing
infbrmatioﬁ about his spouse. Bradley argues that the Confidenti-
| ality of Health Care Information Act is appliéable to the latter,
~ and Appéllanﬁ;é spouse has not consehted to their release.

Bradléy Hospital provided the hearing officer with a complete
copy of student Doe's records. Tﬁose records include a form signed
by Appellant's spouse authorizing the release of a broad range of

confidential information concerning student Doe to the Barrington

2 Appellant is no longer seeking access to the records of East Bay
Mental Health Center in this proceeding.
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School Department. The information to be provided includes
_“edﬁcational reports and academic progress notes," as well as
"psychiatric assessment," "pediatric assessment," "social history,"
"stchological assessment,"” "progress notes," "medical or nursing
records,” "comprehensive evaluation report and treatment plans,"”
and "tréatment team reviews."

Appellant's spouse was provided'with notice of this proceeding.
She did not participate in the hearings but through counsel communi -
cated her continued objection to the release of any records to
Appellant.

Discussion

The Rhode ISland Educational Records Bill of Rights Act
(R.I.G.L. 16-71-1 et seqg.) provides parents of students with the
right to “inspect and. review records” ahd to make copies of the
- récofds; Under the Act, the term "records" is to be defined in
accordance with tﬁe definition 6f "education records" contained in
FERPA. (20 U.S,C, Sec. 1232qg). FERPA defines "education records,"
_'subject to certain exceptions, as "those records, files, documents,
and dthef materials which -- (i) contain information directly related
to a student; and {ii) are maintained by an educational agency or
institution or by a person acting for such agency or institution."”

_Unde: the Board of Regents Regulations Governing the Special

Education of Students with Disabilities, each “participating

3 The only exception to this definition which is pertinent herein
concerns "records of instructional, supervisory, and administra-
tive personnel and educational personnel ancillary thereto which
are in the sole possession of the maker thereof and which are not
accessible or revealed to any other person except a substitute.”



agoncey” shall
| pormilL parents Lo Inspecl. and review any uduuatidn
rocords relaltling to thelr student which are col-
lected, maintained, or used by the agency under
this part [Continuum of Special Education Programs]
.0of these requlations. (Section Two, I, 4.1}.

"Participating agency" is defined as "any agency or institution
which collects, maintains, or uses personally identifiable informa-
tion, or from whiéh information is obtained."

Topic 28 of the Basic Education Program requires each school
district to have an eétablished policy and set of procedures which
assure the.pfivacy of student records under FERPA, and provide for
the inspectioh and reviéw of records by parents.

| We find at the outset that, in light of the state statutory
~and fegulatory provisioné set forth above, this matter presents
a dispute within the Commissioner's jurisdiction. Because the
record inrfhis proceedihg dées not contain any court order or
legally binding‘document'specifically revoking Appellant's right
of acééss to his child's educational records, we must exercise our
authority to resolve this dispute by determining which records of
student Doe's meet the definition of "educational records."4

Any Bradley Hospital record in the possession of the Barrington
Schooi Department whicﬁ contains information directly related to
student Doe constitutes an educational recqrd which Appellant is
entitlied to reﬁiew.' We include in this classification any record

documenting a medical, psychological, psychiatric or other type of

evaluation of student Doe. Under the applicable statutes, medical

4 We do not, however, have authority to entertain Appellant's
request for attorney's fees and costs.
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records become educational records upon their delivery to the
Hchoui.nepnrtman.

As a private faclility which has been approved by the Board of
Regents to provide special education and related services, Bradley
Hospital is subject to the obligation of a "participating agency" to
permit parents to inspect and review the educational records of
their children.5 student Doe's educational records at Bradley
Hospitél consist of (1) recoxds directly related to him which are
maintained at the Hospital's educational unit6 and {2) medical,

pyschological, psychiatric and other evaluative records which have

been used in the development or review of an educational placement,
‘ 7

program or service for him.
Finally, we find that Appellant is entitled to review the

documents identified as student Doe's educational records in their

5 Section Three, II, 4.1 of the Board of Regents Regulations
Governing the Special Education of Students with Disabilities
states that "All special education programs in any non-public
and State-operated day or residential schools shall meet the
same criteria as those established for public school programs
including the employment of appropriately certified personnel.”

6 Subject to the "sole-possession-of-the-maker" exception
previously set forth in footnote 3.

7 The record shows that in February 1992 the School Department
conducted a meeting to develop an individualized education plan
(IEP) for student Doe. Both of student Doe's parents attended
the meeting. Other participants at the meeting included two
medical doctors, an individual/family therapist, a family
therapist, a milieu therapist, and a registered nurse. The
proposed IEP that resulted from this meeting was sent to
student Doe's parents. It recommends a placement at the day
school program at Bradley Hospital. It also addresses student
Doe's behavioral problems in the classroom in detail. Under
the heading "Specific Special Education Program and Related
Services," the IEP lists "psychoeducation,” "milieu therapy,"”
"family therapy," "individual therapy," and "medical supervision."
The IEP contains specific performance goals for student Doe in all
but the last of these program and service areas. (Appellant’s
Exhibit 19).
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entirety. While we recognize the confidentiality rights of
Appellant’'s spouse to her health caré information, we note that

.we are providing access to records of student Doe which document
the delivery of services that the School Department cpnsidered to
be felated to his education. The related nature of these services
was made clear to Appellant's spouse. She participated in these
services and contiﬁued to authorize the release of their documenta-
tion to the.School Department. Given these circumstances, we find
no basis to déprive‘Appellant of his statutory right to review the
]éducatiénal recérds of his child;

Conclusion

Appellant is entitled to review, in their entirety, ali Bradley
Hospital recofds concerning student Doe that have been (1) provided
to ;he Barringtoh Schoql Department, (2) maintained by the educa-
'tiohal unit at Bradley_Hosﬁital,B and (3) used in the development
or reﬁiew bf,éducational programs and services for student Doe.

We héreby order the Barrington School Committee and Bradley

.Hospital to make these records avallable to Appellant.

/iéi;{ & /§2222h44529'
Paul E. Pontarelli
Hearing Officer

Approved:

AN
Peter McWalters
Commissioner of Education Date: February 21, 1996

8 Subjedt to the "sole~possession—of—the—maker“ exception set
forth in footnote 3 herein.
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