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Introduction

The elementary age student in this case, John Doe, has

cerebral palsy along with learning problems. He is a
special education student with an Individual Education

Program (IEP). Last year John was placed in a regular

education class with over 20 other students. The class

included several other special education students. John

formed close friendships with 3 or 4 regular education

students in the class. These students were not only friends

but they also provided social support and help to John. At
times they would visit him at his home.

When John started school this year he found that he had

been placed in a regular education class of about LO

students. Several of the students were special education

students. The ratio of special education students to

regular education students in this new class in not very

different from what it was in John's prior class. Apart

from class size the major difference between John's class

last year and John' s class this year is that it is much

smaller, it is taught by a former special education teacher

and, most importantly to John and his parent, the students

who were his friends and "support group" have been assigned

to a different class in a nearby classroom. John, through

his parent, argues that a "change in placement" without

parental consent or due process has taken place by virtue of

his assignment to a smaller class which does not include his
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friends. The school district denied that any of this

amounts to a change in placement.

Backqround

We think that the standards for what constitutes a

change in placement are well stated in the attached opinion

letter of the United states Department of Education.

The central issue in this case is the fact that John

has been separated from his former classmates. We certainly

agree that interaction with peers and the formation of

helpful relationships between students is an important

aspect of the inclusion model of instruction. Still we do

not think that there is any law or regulation which can be

read to require that the same students must remain together

throughout their entire school career. An aspect of the

inclusion model is also to teach children to cope with

change and to make new friends.

We therefore can find no change in placement simply

because John is not placed with the schoolmates he had last

year. still we recognize that social interaction is an

important part of education.

Under Rhode Island law school committees have the

authority to classify and place students. G.L. l6-2-l6. In

the case at hand we think it would be an abuse of discretion

for the school district to fail to take into account John's

need to interact with his peers. We therefore direct the

Newport Department of Education to:
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1. Attempt to establish a "buddy" system
between John and at least one of his new
classmates.

2. In consultation with the school psychologist
the classroom teacher should ensure that John
is not isolated from his new classmates
because of his disabilities.

3. Special efforts must be made to help John
meet his old classmates during lunch, recess
and bus rides.

4. If necessary a special visitor will be
appointed to supervise the implementation of
these steps.

Conclusion

Newport is ordered to implement the above specific

measures.

/-Co ~ 1. tJi--
Forrest L. Avila
Hearing Officer

Approved:

(?~.JYl¿
October 16. 199,

DatePeter McWalters
Commissioner
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INDIVIDUALS with DISABILITIES EDUCATION LAW REPORT Cite as 21 IDELR 992

Nomially, the "stay-put" provision of the IDEA
requires that a local educational agency (LEA)
maintain a child in his or her current educauonal
placement, or an interim placement agreed upon
by the LEA and the parents, pending administrative
or judicial proceedings brought under Par B. How-
ever, when the facility ceases to operate, the LEA
is not required to maintan a student's placement
there in the absence of an agreed-upon interim

placement In such cases, the LEA is required to
maintain tiie child in an educational program that
is substatially and materially similar to the former

placement.

Selection of Classroom/eacher Is
Administrative Determination, Not IE?
Team's
Once the placement team's decision-the selec-

tion of the option on the continuum and the school
or facility for the implementation of the student's
IEP-has occurred, the assignent of a paricular
classroom or teacher can be an administrative deter-
mination, provided that deternnation is in accord
with the placement team's decision.

Text of Inquiry

The Tennessee Deparent of Education, Division of Spe-
cial Education would appreciate a written response to a question
which has been posed by ¡ J County Schools. (J County has
for several years maintained ( i Learing Center which has been
the building where services have been provided for children at
the high school age level of varous disabilities. Predominantly,
tiie students have been in self-contaned classrooms. For the
most par, ths one learng center has been the only service

provided at the seconda leveL, The Tennessee Deparent of
Educaùon and the Offce of Special Education-Program of the
United States Deparent of Education have cited the ( 1 County
School System for a violation of 34 CFR 300.551 (continuum
of services).

¡ J County has responded to the allegation by proposing
to provide the exact same services, which have previously been
provided at ( i Learing Center, at each of the ( 1 County High
Schools. In paricular, each student a (1 Leaing Center for
the 93-94 school year wil for the 94-95 school year attend the
high school nearest to their home which would have been the
school the student would have attended if the student were not
handicapped. The same level and quality of services wil be
maintaned at each high school as was previously maintaned
at ( J Leaing Center.

Ths IEP for each student previously assigned to the ( 1
Learing Center, will be reviewed and rewritten. If appropriate.
in accordance with 300.346, 550, 551, and 552. FAPE will be
addressed at Individual M-Team meetings and will be written
into the IEP.

Please address what procedures must be followed when
the LEA is required to close a school site to meet IDEA least
restrctive requirements because of State and Federal monitor~
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ing findings. These procedures would be used to deternne
appropriate placements for each of the students formaly at-
tending the school site which wil be closed. Sub-questions

would include: (a) What form of written notice is required? (b)
Any special considerations the M-Team would consider and.
(c) If parents disagree at the M-Team meeting and ask for a
due process hearng, stay put provisions would apply. What
would be the placement since (J Learing Center is closing.

A parallel quesùon which we must have addressed regards
change in placement. Does a change in physical 10caùon, from
one school to another constitute a I'change in placement" as
contemplated by IDEA when the edncational program stated
in the IEP remains the same. The only change would be the
physical location where the services would be provided. Exactly
what is the definition of change of educational placement" Is
it the physical location (classroom, building, etc.) of the educa-
tion and services or is it the education progra that is stated
in the IEP? If "change of placement" does not include physical
location, then does It follow that assignment to a paricular
classroom or building is an admnistraùve and not an M-Team
decision?

Than you for responding to our two questions. The Ten-
nessee Deparent of Education, as well as ¡ J County Schools.
eagerly await your gnidace.

Text of Response

Ths is in response to your facsimie transrrtt date

April 18, 1994, in which you request guidance in connection

with an inquir made to your Offce by the ¡ i County School

Distrct (District) regardig students with disabiliùes placed at

the ( J Learing Center during the 1993-1994 school year. It
is our understading that although the ( ) High School will
remain open. the (J Learning Center, which the Distrct has
operated as a separate wing at the (i High SchooL. will be

discontinued at the conclusion of the current school year. This
program clsconùnuation is occurrng because, as a result of
State and Federal monitoring of the Distrct's compliance with
the least restrctive environment (LRE) requirements of Pan B
of the Individuals with Disabilties Educaùon Act (Par B), the
Tennessee Deparent of Education (TE) has advised the
Distrct that the separate wing known as the ( J Learng Center
must cease to operate.

It is our undersumding that, for the 1994-1995 school

year. individual placement determnations wil be made for the
students involved. According to your lettr, it is anticipate that
as a result of individualzed education program (IEP) reviews by
the M-team. wlùch, in Tennessee, constitutes the IEI' team
and placement team, most students with disabilities currently
attending progras at the ( J Leaing Center during the !993-
1994 school year will likely be determned to need programs
for the upcoming school year that offer the sare types and
quality of services received by the students when they were
placed at the ¡ 1 Learing Center. However, the students will
be placed in such program conducted by the Distrct that are
located at the school they would attend if not disabled. unle"
their æps require some other arangement. For the majority of

students currently placed at the ( ) Learing Center. ( i High
School is not the school they would attend if not disabled.
However, if ir is deternned that ( J High School is the school
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that a paricular student would attend if not disabled, prog~
relocation wil be at ( J High School. and not at the ( J Leing
Center, since the ( ) Learing Center wil cease to exist at the
conclusion of the 1993-1994 school year.

In its final monitoring report issued in December of 1993,
the Office of Special Education Program (OSEP) found that
TDE did not fully meet its responsibility under § 300.550(a)
to ensure that public agencies establish and implement proce-
dures that meet the requirements of §§ 300.550(b) and 300.553.
Final Moiùtoring Report at page 20. Based on its review of
student records and interviews with administrators and teachers,
OSEP concluded Uiat decisions regarding the extent of a child's
paricipation with children without disabilities in regular classes
or nonacademic and extracurrcular services and activities were
not being made on an individual basis.

You have stated that "( J County has responded to the
allegation by proposing to provide the exact same services,
which have previously been provided at the (i Learing Center,

at each of the (i County high schools." Ths raises serious
concerns regarding whether these placement decisions are being
made in conformty with the least restrctive environment (LRE)
requirements at 34 CPR §§ 300.550-300.554, if opportiùties
for interaction of these students with their nondisabled peers
remains essentially the same. We want to emphasize that in
order to implement the corrective action on page B-5 of OSEP' s
Final Monitoring Report, the Distrct must ensure that individ-
ual deteI1nations are made to ensure that, to the maximum
extent appropriate to their individual needs, children previously
placed at the ( ) Learing Center are provided increaed oppor-
tunities for interaction with tiieir nondisahled peers, both in
academic and nonacademic activities.

In your letter, several related quesúons are set out regard-
ing this situation. These questions and OSEP's responses
follow:

What procedures must be followed when the LEA
is required to close a school site to meet IDEA
least restrctive requirements because of State and
Federal monitoring findings?

(a) What form of written notice is required? (b)
(Are there) any special consideraúons (that) the M-
team would consider and (e) If parents disagree at
the M-team meeting and ask for a due process

hearng, (how would) the "stay-put" provision
apply?

What would be the ("stay-put") placement since
(J Learng Center is closing? Does a change in
physical location from one school to another consti-
tute a "change in placement" as contemplated by
IDEA when the educational program stated in the
IEP remains the same?

Exactly what is the defiiùtion of change of educa-
tional placement? Is it the physical location (class-
room, building, etc) of the education and services
or is it the education program that is stated in the
lEp?

If change of placement does not include physical

location, then does it follow that assignment to a
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paricular classroom or building is an administra- ...

tive, and not an M-te decision?

Under Par B, public agencies must ensure that a free appro-
priate puhlic education (F APE) is made available to children
with disabilities in mandate age ranges, and that the nghts
and protections guaranteed by Par B aie extended to eligible
children and their parents. Consistent with these responsibilit-
ies each child must receive an individualized program of spe-

ci~ized instrction and support services that is appropriate to
ius or her unique educational and related services needs. 34 CP
§§ 300.121 and 300.8. Furter, p~blic ag~ncies m?stensure.that
to the maximum extent appropnate, chidren with disabiliues
are educated with children who are not disabled, and that special
classes, separate schooling, or other removal of children with
disabilities from the regular educational environment occurs
only when the nature or severity of the disabilty is such thai
education in regular classes with the use of supplementar
aids and services canot be aclueved satisfactorily. 34 CP
§§ 300.550(b)(l)-(2). Furter, each clulds placement must be

determned at least annually, must be based on Ius or her IEP,
and must be in the school or facilty as close as possible to the
child's home. 34 CPR § 300.552(a)(I)-(3). Urdess a chid's IEP
requires some other arangement, the child must attend the
school that he or she would attend if not disabled. 34 CPR
§ 300.552(c). In implementing Par B's LRE requirements, the
overrding rule in placement is that each child's placement must
be determned on an individual basis, and may not be based
on factors such as the category of disability, contiguration of the
service delivery system, availability of staf, or administrative

convenience.
The Distrct must ensure that each student's IEP team (in

Tennessee, the M-team) is convened to determne an appro-
priate program of speial education and relate services for
the child. including annual goals and short-term instructi~nal
objectives, the specific special edncation and relate services
to be provided to the child, and, if applicable, needed transiUon
services. and the extent that the child wil be able to paricipate
in regular educational programs. 34 CPR § 300.346. The parici-
pants on the placement team (in Tennessee, the M-tea) must
also select the speific option from the contin~um of alterna~ve
placements in wluch the cluld's IEP can be implemented, t.e.,
"education in regular classes, special classes, separte school-
ing, home instruction, and instrction in hospitas and Institu-
úons." 34 CPR § 300.55I(b)(l).

The placement team, (the M-team in Tennessee), must
select a location, i.e., school or facility that the child would
attend if not disabled, if appropriate, or another school as close
as possible to the child's home, that is consistent with the
student's IEP and the opúon on the conúouum selected to
implement the student's IEP. It is these thee components-the
education program set out in the studenC s IEP, the opuon on
the continuum in which the studenCs IEP IS to be implemented.
and school or facility selected to implement the student's IEP-
that comprise a placement decision under Par B. As OSEP ha,
indicated in a prior policy clarfication letter, once the pla::e-
ment team's decision, i.e., selection of the option on the conun.
uum and school or facility in which the student's lEP can be
implemented. is made, the assignment of a paricular classroom
or teacher can be an administrative deternnauon, provided
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tliat detemiination is consistent with the placement team's deci-
sion. See 16 EHLR 235 (March 9, 1990).

Pat B also requires public agencies to afford children with
disabilities and their parents specific procedural safeguards,
including the right of parents of children with disabilities to be
gi ven written prior notice that meets the requirements of 34
CFR § 300.505 a reasonable time before the agency proposes
or refuses to initiate or change the identification, evaluation,

or educational placement of the cbild, or the provision of F APE
to the child. 34 CFR § 300.504(a)(1)-(2). The term "change"
in "educational placement" is not defined either in the Par B
statute or regulations. Whether new placements proposed for
students as a result of the anticipated discontinuation of the ( J
Learing Center would constitute a "change in educational
placement" for the students involved wonld have to be deter-
nuned on a case-by-case basis.

In determning whether a "change in educational place-
ment" has occured, the public agency responsible for educating
the child must determne whether the proposed change would
substantialy or materially alter the child's educational program.
In makng such a determnation. the effect of the change in
location on the following factors must be examned: whether
the educational program set out in the child's IEP has been
revised: whetiier the child wil be able to be educated with
nondisabled children to the same extent; whether the child wil
have the same opportunities to parici9ate in nonacademic and
extracurcular services; and whether the new placement option

is the same option on the continuum of alternative placements.
If this inquir leads to the conclusion that a substatial or

material change in the child's educational program has oc-
curred, the public agency must provide prior written notice
that meets the content requirements 0f 34 CFR § 300.505, as
required by 34 CFR § 3oo.504(a).

In certain instances, the question of whether a change in
educational placement has occurred is easily answered. For
example, if the placement team, the M-tea in Tennessee,

determnes that a student currently placed in a self-contaned
class at the ( i Leaming Center should be placed at the school
located within the Distrct that the student would attend if not
disabled, in a regular class with supplementa aids and ser-
vices, rather than in a self-contaned class, the proposed action
would constitute a change in educational placement that would
trigger Par B' s written prior notice requirements. The inquir
becomes more complex when no changes from the prior year's
IEP are proposed, and the option on the continuum remains

the same. but tho District proposes to change only the location,
i.e., the school or facility located within the Distrct in which
the student's IEP and option on the continuum wil be imple-
mented. If the Distrct determnes, based on the student's indi-
vidual needs, that the student should have the same educational
progn1Il and opportnities for interaction with his or hernondis-
ahled peers as he or she had during the placement at the ( J
Learning Center, the change in location alone would not constÎ-

lute a change in educational placement. and Par B's written
prior notice requirements would not be triggered. Tlis is be-
cause under these circumstaces, U1e change in location alone
wonld not substantially or materially alter the child's educa-
tional program.
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If a change in educational placement has occurred, Par
B's written prior notice requirements are trggered. If it is
determned that no change in educational placement has oc-
curred, we assume the Distrct would utilize its normal proce-
dures to notify parents of the proposed change in location of
their child's program. In such a communication, the Distrct
may wish to provide the parents with an explanation of why
in its view the change in location would not substatially or
materially alter the student's educational program. In either
case. the parent always has an opportunity to initiate a due
process hearng regarding any matter relating to the identifica.
tion. evaluation, or educational placement of their child, or the
provision of FAPE to their chid. 20 U.S.c. § 1415(b)(l)(E),
34 CFR § 3oo.506(a).

Par B provides that during the pendency of administrative
or judicial proceedings brought under Par B, the child involved
in the complaint must reman in lis or her current educational
placement until the completion of authorized review proceed-
ings. 34 CFR § 3oo.513(a); see also 20 U.S.c. § 1415(e)(3).
Normally, under this provision, a school distrct must maintan
a child in the current educational placement. unless the parent
and school distrct can agree on an interim placement. Since

the ( J Learing Center wil cease to operate at the conclusion
of the 1993-1994 school year, the Distrct would not be required
to maintan a child with a disabilty at the ( J Leing Center
during the pendency of authorized review proceeings if the
parents and Distrct are unable to agree on an interi placement
However, to satisfy the requirement at 34 CFR § 300.513(a).
the Distrct would be required to maintan the child in an
educational program that is substatially and materially the
same as the student's placement at ( i Learing Center during
the 1993-1994 school year.

i hope that the above information has been helpfuL. If we
can provide further assistace, please let me know.

Thomas Hehir
Director
Offce of Special Education Program

Honorable Norman Sisisky
House of Representatives
Washington, DC 20515

Digest of Inquiry
(June 3, 1994)

. What accommodations must public schools make
for children with Attention Deficit Disorder (ADD),
in accordance with the federal regulations?

Digest of Response
(August 18, 1994)

Prior Medical Diagnosis of ADD/ADHD Does
Not Alleviate Need for Evaluation
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