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Travel of the Case

On May 4, 1994, Maro J. Silva applied to the Rhode Island Deparent of

Elementar and Secondaiy Education to be certfied as a student teacher. Mr.

Silva disclosed on his application that he had a prior crial conviction

(Deparent Ex. A). The Deparent subsequently notified Mr. Silva that his

application for a student teachig certificate was not approved, and that a

recommendation would be made to the Commssioner to deny his application. Mr.

Silva, though his attorney, requested a hearg and on October l8, 1994 the

matter was heard by the undersigned, upon designation by Commssioner Peter

McWalters.

The record in this case closed, upon filing of the transcript with the

Depaiiment on December l6, 1994.

Issue

Is the applicant qualified to hold a student teachig
cei1ificate in spite of his prior crial conduct and
record of conviction?

Findings of Relevant Facts

. Maro J. Silva is presently twenty four years old and enrolled as a student at the
University of Rhode Island. He seeks to undertake a student teachig
assignent in a school distiict in Rhode Island. Dept. Ex. A.

. On November 5, 1991 Mr. Silva was convicted in the Bristol County Superior
Cour of the Commonwealth of Massachusetts of the crie of rape. He was
sentenced to four to six years imprisonment, one year to be served, the balance
suspended. Dept. Ex. Dl.

. On April 3, 1991 Mr. Silva admtted that he had aided and abetted another man

in that man's first degree sexual assault of a young woman in Pawtcket, Rhode

i Although the documentation received from the clerk's offce in Massachusetts indicates a conviction for

"aggravated rape", counsel stipulated that ths document was in error and the actual conviction was for the
cnme of rape. See transcript pp. 6-9.
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Island on August 5, 1989. Mr. Silva also admtted that he had commtted a
second-degree sexual assault on the sate young woman. Dept. Ex. C.

. At the time of the commssion of the offenses in question Maro Silva was

eighteen years old. Tr. p. 58, Dept. Ex. E.

. Since his release from prison (July 1992), Mr. Silva has not been involved in

any crimal charges of any kid. Tr. p. 54.

Positions of the Pares

Petitioner Maiio J. Silva

Other than Mr. Silva's record of conviction, there is no justification for

denying hi permssion to student teach in the state of Rhode Island. With respect

to that conviction, Mr. Silva has paid his debt to society, his attorney argues.

Subsequent to his release from prison, the petitioner successfully completed his

coursework at the University of Rhode Island, a clear indication that he has

rehabiltated hiself.

Counsel for the petitioner stressed that at the tie of the offenses, Mr. Silva

was eighteen (l8) years old. Had he not tued eighteen just prior to commttg

these offenses, his record would be clear and there would be no impedient to his

eligibilty to obtain his student teacher's certficate.

Despite testiony presented by the Deparent to the contrar, the

petitioner asserts that he would be a good role model for students, since students

would be dealing with hi without any awareness of his crial record.

Deoaiiment of Elementar and Secondar Education

Given the petitioner's crimal history, the Deparent asserts that he

presently lacks the type of background to be a teacher. Although the Deparent

recognzes that by completing the coursework for his degree at the University, and

in staying out of any fuiler trouble with the law Mr. Silva has made a "good

star", counsel argues that given the seriousness of the crial conduct here, Mr.
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Silva sti is not qualifed to become a student teacher. The Depai tillent h'1plicitly

argues that it has cared its burden of proof that Mr. Silva is presently unt to

teach.

Decision

The Deparent has placed on the record evidence of Mr. Silva's

involvement in three acts of crial misconduct -- aidig and abetting in a fist-

degree sexual assault, commssion of a second-degree sexual assault and rape. Al

three acts of misconduct constitute serious felonies in both jursdictions involved,

Rhode Island and Massachusetts.

Separate and apar from ths proven misconduct, Mr. Silva stands convicted

of the crime of rape, a conviction which followed a jur tral conducted in the

Commonwealth of Massachusetts.

Under Rhode Island law, evidence of conduct which is crial in natue or

a record of ciinal conviction does not act as an automatic disqualification to

entr into the teachig profession or retention of the teachig certficate2. Our

law, RI.G.L. 16-11-4 and related regulations requie that the Commssioner of

Elementar and Secondar Education make a determation of whether there is

"cause" for the arulrent (or refusal to issue) a teachig certficate.

The thiust of case-by-case inquires in hearings under Section 16-11-4 is

whether the individual is fit to teach. A hearg offcer is charged to review all of

the facts contained in the record, not just the record of crial conviction, and

make a careful and reasoned inquir into the teacher's fitiess. See West Vallev-

Mission College v. Concepcion, 21 Cal Rpt. 2d 5 (Cal App. 6 Dist 1993).

2 Unlike school bus dnvers in Rhode Island who are automatically rendered ineligible to hold a license by

virtue of a felony conviction. Such a conviction creates an irrebuttable presumption that all ex-felons are
unt to serve as school bus drivers because of the disqualifcation created by Department of

Transportation regulation. See Hill y, Gil. 703 F.Supp. 1034 (D.R.I.) 1989)
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In ths case, the petitioner's COffiuission of acts of crimal misconduct, and

his record of felony conviction: to wit the crie of rape, present a niima facie

case ofuntiess. Even considerig his young age at the tie and the fact that

these offenses occurred almost six (6) years ago, the seriousness of the conduct,

the absence of any mitigatig circumstances shift to the petitioner a burden of

presentig testimony and documentation of his present fitiess to teach.

In relatig the petitioner's misconduct and his conviction record to his

fitiess, we conclude that there is a nexus with his potential employment in a

school settng. First, we are concerned about the potential risk of har to students

aid staff if such conduct were to be repeated. We know nothg about what might

have caused the petitioner to commt the sexual assaults in question. His

testiony that "... what happened, in my opinon, I did not commt a crie" is of

parcular concern, given that it very well may indicate that now even after the

wrenchig experience of his imprisonment, Mr. Silva either doesn't recognze that

what he did was wrong or doesn't believe that non-consensual sexual acts should

be punshed under our crial statutes. In either case there is no testiony from

Mr. Silva himself that would demonstrate his understaiding of the wrongfulness of

what he did. This being the case, there is still the possibilty of risk of harm to

students and staf in a school settg. Given the conduct he engaged in, even

though it was almost six years ago, we believe the burden shifted to Mr. Silva to

demonstrate that there is little likelilood of recurence of the conduct in question.

Nor do we have the benefit of expert testiony that Mr. Silva is not likely

to engage in such conduct again. See Gat'cia v. State Board of Education, 102

N.M. 306, 694 P2d 1371, in which a teacher was recertfied, even though he had

previously been convicted of crial sexual contact with a child under age

theen. In Garcia the applicant presented the expert testimony of a psychologist

that he had been rehabilitated.
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Numerous cases have held that in order to be fit to teach, an individual must

have good moral character to communcate sound values to students and to

fuction as a role model, or exemplar, for students3. Again, based on the record

before us, the Deparent has demonstrated that Mr. Silva lacks the requisite good

chai'acter. A prima facie case of his lack of good character is presented by the

evidence that he has violated two state's crial codes. Despite his opportty to

present evidence of his present moral character, reputation and standing in the

communty, i.e. that he had been rehabiltated4 Mr. Silva presented not even one

witiess on his behalf. Although his counsel, in closing argument, noted the

absence of such witiesses he argued "no one needs to speak for (M. Silva) except

hiself'. On the contrar, in the face of such daiaging character evidence, i.e. a

felony conviction and an admssion of two other cries in Superior Court, it was

incumbent upon Mr. Silva to rebut such evidence by clear and convicing

evidence of his present good character. He presented no evidence, other than his

own opinon, to rebut the persuasive case made by the Deparent of Education.

Based on the record presented at the hearg of October 18, 1994, the

Deparent has demonstrated, by clear and convicing evidence, that Mr. Silva is

not presently fit to hold a student teachig certficate. Certainy, our ruing does

not preclude Maro Silva from requestig a teaching certficate at some futue

point should he feel that the record presented would be substantially different.

3 SeePettitv. State Board of 
Education. 10 Cal3d 29,109 Cal Rptr665, 513 P2d 889; Ambach v.

Norwick. 441 US 68, 99 S.Ct. 1589; 60 L.Ed. 2d 49 (1979).
4 We do not presume rehabiltation simply by the petitioner's successfu completion of his pnson term and

continuance on probation without violation.
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Approved:

· ;~CJ~?-'./
Peter McWalters, Commissioner

.L vY
Kathleen S. Muray, Hearg 0

May 17, 1995

Date
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