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Travel of the Case

A ;.ett('r of appeal to the Ccmmisfioner on behalf of the five (5)

appellants we" filed on May 6, 19(-1. The case was heard by the under-

signed He,iring Officer on June 13, 1991. The record was closed upon

completion oj' the transcript on July 5, 1991 and this Hearing Officer's
1

subsequen'; rc ceipt of a letter supp1emeniing the transcript.

Jul'scl iction to hear and decide the case lies under R. I. G. L. § 16-

39-2 and 116-13-4.

Issue

Was the nonrenewa1 of the appellants'

annu.a1 teaching cont:~acts by the

Providence School Board valid?

Findings of Helev8nt Facts

. The ~ipp..1ants were nontenured teaclwrs in the Providence Public

Schools it the time of their nonrenewal oy the School Board oy

its Resolution of February 21, 1990.

. The rea,:on fot' nonrenewal of the appellants' contracts was that they

had r.ot Gomplied with the rE's:.dency requirement imposed on them by

Section '210 of the Providenc,ò Hom', Rule Charter.
2

. In each case, the appellants were n,)tified at the time of nonrenewal

that :If they became residents by a c:pecified date, which was subse-

quen! to the termination resolution, they would be renewed. (Joint 1/1)

1 J Identified for purposes of thc record as the lettE'r of
Joint Exli ibit 4.

2 J The language was not identical in eac h case, nor was the "grace period"
for establishing residency. We should list here the names of the other four
appellant: - Linda Dooley, Kathy F1ah(,rty, Thonirs Grillo and Susan Sullivan.
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. None oj' the appellants met the r e i' ide n c y l"'quirement hy the date

set forth in their nonrenewa1 noticeE.

. In Nc'veinber of 1990 the residency provision of the Charter was re-

pealed by popular vote of the e1ectOJ's of the City of Providence.

. Their tei'mination was considE red On appeal by all members of the

Providence School Board at a hearing on April 10, 1991. By letter

dated April 2H, 1991 the Providence School Board affirmed its de-

CIsion not to ~enew appellants' conti acts for the 1990- 9 1 s c h 0 0 1

yea r. (Toint #3).

. At the time action was taken by the School Board terminating the

appellants for their noncompliance with the residency pro vi s ion,

per denc substitutes were eXE,mpted from the requirement, a prac-

tice 'la1idated in an opinion render'ed to legal counsel for the

School Board from the City S,)licitoJ'. (Joint 1/2).

Decision

In Angelone vs. Pl'oviden"e School Board, decision of the COlllmis-

sioner dated Auguòt 19, 1990, we upheld, alheit reluctantly, thc 1 a yo ff

of teachers in the Providence School Department because of non-residency.

The case before us has not been :,hown to be distinguishable on e it her

3) It is note;¡ in the transcript that of the five (5) appellants, only Eliza-

beth Callaghan returned to employment in the Providence School Depart-
ment :lurjng the 1990-91 school yeai', The record does not indicate on
what basis she returned or whether her nonrenewa1 was I' e sc in d e d
for compliance with the residency reluirement - - we assume th at she
did net comply with the residency requirement, as counsel would prob-
ably hav( indicated her appeal was ni 0 0 t.
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the facts ')r the applicable law. Lt fact, the parties have in cor pOl' ate d
4

by reference all of their argumentH in ihe Angelone case in the record of

this matter.

CounE',l for the appellants 'irges a reconsideration of the Angelone

decision, especially in light of the fact that a short time after the layoffs

of tli e LppCllants, the Provideri;,'. electorate repealcd Section 1210 of the

City Charter, doing away with the r"EJIdency requirement altogether.

However, at the time the action was tak:m. by the School Board, residency

was a vaJid1;y- applied condition of emp1o:.'lnent for the s e teachers. It is

unfortunate that action was not taken so 0) n e r tor e pea 1 this Charter

provision, but at the time it was imposEd on the appellants it was a valid

reason for layoff and we so rc1ed in Angelone. The prerogative to

rescind the :.ippe1J-mts' termination because of repeal of the Charter's

provision on residency was that of the School Board. It had op p 0 r tun ity

to do so when it heard this matter on April 10, 1991, well after the

November 1:'90 vote to repeal residency, The Board's policy decision

not to reiicind the appellants' nOUl'enewa':.s at that time cannot be character-

ized as arbiirary and capricious.

In affirming these teachet's' layoffs we must address two matters

raised by thl! Providence Teachers' Unioii as issues not adequately explain-

ed in the Alige10ne decision. Firsi is th" propriety of a layoff accompanied

by exteneion of a "grace per i 0 d" for compliance which ex p ire s after the

date of final action by the School Board. In our opinion the non r e new a 1

4) Set forth at pages 3-5 of the Ange10n~. decision, a copy of which is
attached hereto as Appendix A.
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of the ;ippellants' contracts for school year 1990-91 was action that

had to be tal,en in school year 19E,9-90, given the statute's requirements

of timely noti.ce aiid hearing. At the time of the School Board's vote, the

appellants wire in violation of the residency requirement, i. e., the reason

proferred for the layoff was accurate. \s we see it. the effect of giving

the appellant': a grace period was not to r e in 0 v e a valid rea son for its

act ion, but to provide that such action would be res c i n de d if and when

the appellant;j subsequently compli ~d with the residency requirement.

The ó.ppelló.nts raise for consideration anew the claim that requiring

res ide n c y of full-time teachers. and 'òxcluding per diem substitutes from

such requirement discriminates against them in violation of their

constitutional rights. In Angelone! this issue was raised, as we understood

it, only for purpo:-Jes of preserving the issue for subsèquent review. The
5

discussion of the issue in that case was limited for that reason. We would

again observe that the language of the Charter, Section 1210, is broad and

on its face requires residency of "all employees." While we may not agree

with the eOll3truction of such 1angiiage to include only regular1y-e m p 10 Y e d

individuaL" uuch distinction, if an incorrect interpretation was made, would

present a m¡;ter of violation of the City Charter, not a constitutional issue

(and the ~;cho)ol Board received from the City's own attorney his opinion

that such a ,;istinetion was permitted under the Chat'er), According differ-

ent trcatment to regularly-employed and temporary, per diem substitute

teachers does not in and of itself consti1ute an irrational classification. be-

5) At pages 7-8 of that Decision.
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caii~c it fu~tl ers the 1egitiiiluLc oh jective oj' having all per ni an e III (; i L Y
6

emp10yeeE bc drawn from residents of tbe City of Providence. The differ-

ing treatmenl give'l to temporary employees is not inconsistent with the

objectives SJ: ch a ,measure is desi;~ned tc serve. As we noted in Angelone,

the distindic"i also enabled school administrators to staff p os i ti 0 n sin

city schools '",hen, there was no ¡:upp1y of resident teachers a va i 1 a b 1 e,

i. e., pradic:i1 necessity. The c1assifioation is not irrational, or invidious

for purpo;3es of analysis under the Cons1 itution' s Equal Protection clause.

We a"firm the School Board's decision and the appeals are denied.

6) While the Commissioner has a1t'eady J.rticu1ated his disagreement with the
concept oJ residency as applied to public school teachers, we must recog-
nize the weight of judicial authority which recognizes such measures as
reasonible and furthering legitimate state (and municipal) interests in the
context of constitutional challenges based on "irrationality." See the dis-

cussion at p. 460, The Law of Public Education, 3rd Ed., E. E d m u n d
Reutter, Jr.

I, ,,. I' fl'
Kathleen S. Murray,
Hearing Officer

Esq.

Approved,

. )i. fJL_.d.
a ice M. Baker
terim Commissioner

October 'I, 1991
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Travel of th( Case

Or Odober 31, 1989 the eleven (11) teachers whose lay-off had been

affirm ed by the P t'ovidence School Boarc~ appealed the October 23 decision

to the COffn i issioiier of Education.

Tl-,e matter was heard on December 12, 1989 by the undersigned

Hearing Officer under authorization of Commissioner J. Troy Earhart.

Tre recorò of the case closed on January 10, 1990 upon the Hearing

Officer's receipt of documentation agreed by the parties to sup pIe men t

the evidence received at the December J 2 hearing.

Jurisdiction to hear and decide the case lies under R, I. G. L. 16- 39-2

and §16-13-4.

Issue

Was the non-renewal of the appellants' annual

teaching contracts t y the Providence S c h 0 0 1

Board valid?

Findings of Relevant Facts
i

. /111 of the appellants were untenured teachers whose annual contracts

with the P t'ovidence School Board were not renewed for the 1989- 90

school year. (See: Joint I;x. II, and letter of Attorney Skolnik dated

January 5, 1990, incorporated into the record of the case by agree-

ment as Appellant's Ex. C).

1) The appellants are listed as follows: Leslie Angelone, Dwight Barrett,
Joan Be a 11, Robert Betts, Carolyn Briggs, Joanne Doane, Angela Ionata,

Dorothy Kelly, Janice Meso1ello, Luis ~Uvera and Audrey Romanelli.
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. In ea,~'h case the t'eason for the non-renewal of the appellants' con-
2

tr~,ctF was their failure to ',~omp1y with the residency r e qui rem en t,

Seoèion 1210 of the Providence Home Rule Charter. (See: Joint Ex. I,

TranE;~ript and Exhibits at hearinl( held September 11, 1989 before

the Pi'ovidence School Boar d).

. By Resolution dated Octobei' 23, 1989 (Resolution No.1 171) the Provi-

de;~ce School Board affirmEd the "termination" of the appellants'

teaching contracts after a liearin~ held on September 1, 1989. (See;

Joint Ex. II.

. Pursuant to a legal opinion rendered by the City of Providence's City

Solicitor to School Board legal counsel, the residency requirement has

not been ii:iposed on per d'.em substitute teachers appointed by the

Providence School Board. (See: letter and attached opinion from !\t-

torney Joseph A. Rotella, dated December 15, 1989, incorporated

inio ine record by agreement of the parties as Respondent's 1).

. In addition, the residency ::equircment has not been applied to tho s e

serving as long-term substitutes in the City's schools. (See testimony

of GEorge West, Personnel Director of the Providence School Depart-

ment, p.10 of Transcript of the liearing before the School Board,

Joint Ex. n.

2) Or in Ms. Beall's case, her anticipated failure to become a Providence
resident by :5eptember, 1990. Note the wording of Resolution 841 relating
to the non-renewal of her contract, as opposed to the Resolutions relating
to the other appellants, for whom the time for establishing residency had
already expired at the time the lay-off Heso1utions were adopted, February
22, 1989.
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Position of the Parties

Th,= appellants claim that the imposition of the residency rule to ter-

minate them (and we would assume other regular teachers hired on or after

January 3, 1 '383 as well) has emasculated the policies behind important provisions

of state law, namely teacher certification (§16~11-1 et seq.) and the inter-

s tat e ag~eement on qualification of education personnel (§ 1 6- 11 - 5). Their

attorney argiies quite forcibly that the residency requirement conflicts wit h

and impec'es the functioning of these provisions of state law. In add it ion,

he argues that establishment of a residency requirement has res u 1 t e din

the unavaHability of qualified. cer':ified staff to fill vacant positions in the

Providence Public Schools, and, most currently, an overuse of staff h old-

ing "emergency" certificates and substitute teachers whose certification does

not match the requirements of the classes in which they are tea chi n g.

The appellants note, and have incorporated in the record of this case,

testimony given on November 7, 1988 before the "City of Pro vi den c e Re-

sidency Requirement Study Commission". (Appellants Ex. B). A fair sum-

mary of this testimony is that the residency requirement for certified school

personnel has created or contributed to staffing shortages in many areas, es-

pecially, difficult-to-staff positionB in bilingual education and special educa-

tion. Predicating teacher 1ay-offE: on rE sidency (such as the non-r e new a 1

of the appe1l;mts) has generally e):acerb~.ted these staffing shortages and in

addition has resulted in the actual displLcement of fully- certified reg u 1 a r

teachers from classrooms by a substitute or regular teacher not h old i n g
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t ii e appropriate certification for 'l par Ll cui arc 1 ass.

Tlie last argument made by the ai)pellants in challenging the reason

for their terminaFon is that their non-renewal is the t'esult of a discrimin-

atory application of the residency requirement in that it has not been i m-

po sed 0 n all employees of the City despite the clear language of Section

1210 of the 1'roviclence Home RUlE' Charter. Counsel disputes the legitimacy

of a disthctl:m between regular tEacherE- and per diem/long-term substitutes,

given the Charter's reference in E;ection 1210 to all employees.

Finally, the appellants allege thai; the School Board was required to

follow thE September 11, 1989 he8.ring on their lay-off with a decision set-

ting forth the reasons for affirming its prior action, and the facts contain-

ed in the record on which it relied in sustaining their non- r e new a 1 s .

Counsel s,rgues that Resolution No. 1171 is procedurally inadequate in this

regard.

In re!:ponse to these assertions the Providence School Board den i e s

that the levd of the School Department' ¡¡ use of substitutes /ancl the emergency

certification process has risen as a result of a residency requirement for

Providence teachers. It notes the general unavailability of certified teachers

in the crucial areas of bilingual education and special education s e r vi c e s .

A s to the argument that the Providence Charter's residency

requirement usurps the certification function by adding additional

teacher cualiJications beyond thos'~ established by the Board of Regents under

§ 16- 11- 1 et seq. and the argument that required residency im p e des the

3) Testimony of George West, Personnel Administrator of the Providence
School Department, p.15 of Joint Ex. 1.
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in t e r S tat e flow of educational ¡:ersonne1 fostered by § 16- 11- 5, the School

Board not0s the Rhode Island Supr erne Court's decision up h old i n g the

Charter's re;idency provision as an exception to any inconsistent provisions

of the General Laws. See; Local No. 799, Firefighters v. Napolitano, 516

A.2d 1347 (R.I. 1986). In the School Board's view, this decision puts

to rest the i.ssue of inconsistency of the residency requirement wit hot her

state laws in effect at the time of the General Assembly's val i d at ion 0 f

the Charter, and its express validation of Section 1210.

Decision

The concerns cited by counsel for the appellants as to the a d v e r s e

impact in terms of staffing shortages, over-use of substitute teachers not

holding appropriate certification, and diminution of the School Department's

ability to deliver quality educational services, are all concerns expressed

in testimony given by the Commissioner of Education and representatives

of his staff in testimony which has been incorporated into the record before
4

us. Deiipite our differences of opinion as to the wisdom and eííective-

ness of a residency requirement for certified school personnel, we m u s t

review the non-renewal of the appellants' teaching contracts on the basis of

non-compliance with this provision keeping in mind that upon its express

validation by the General Assembly in 1981 Section 1210's residency

requirem.mt became operative as a qualification for all Providence teachers,

among others, hired on or after ,fanuar:r 3, 1983 unless exempted by the

Providence City Council,

4) See Appellants Ex. B, testimony of J'. Troy Earhart, Commissioner of
E1ementa:~y/Secondary Education and of Edward L. Dambruch, Director of
Teacher Certification, Rhode Island Department of Education.
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Gii'en that 1he non-renewal of a non-tenured teacher's contract nee d

not be acconipanii~d by a showing of "good and just cause," and that, in our

de novo rl.view of the matter, we mUHt determine only whether a valid

reason for non-renewal exists, we are constrained to find that residency as

a 1egis1atively- approved requirement for Providence teachers, was a condi-
5

tion of continuing '3mp10yment not met by the appellants. Stated an 0 the r

way, theii' non-residency provides a legitimate basis for non-renewal of

their cont~ac1:s for the 1989-90 school year. This would apply to all of the

appellants. ITò.c1uding Joan Beall because despite the language indicating ter-

mination of her contract at the end of the 1988-89 school year, what really

was effected by this entire proces3 was her non-renewal for the ens u in g

school year. Thus her contract's non-renewal didn't become effective until
6

after the exp:iration of the time limit on her compliance with the residency

rule.

In recognzing imposition of the residency rule as a valid rea son

for non-renewal of an untenured teacher in the Providence School System,

it is not 1;0 be inferred that the Sehoo1 Board's decision to imp 0 s e such

a requirement, or forego the opportunity to request and obtain any necessary

5) We agree with the appellants that as an additional condition of employment
it impedes both certification policies and the objectives of the Interstate Com-
pact, but we would note that these are arguents which should have been con-
sidered by the Legislature when it validated the Charter.

6) Appar€'nt limit, we might add, since we have no' evidence, just counsel's
argumentB that August 30, 1989 was the deadline in her case.
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waivi"t's from the Mayor and City Council, will excuse the School 13 0 a r d

fi'oni compliance with education lawf and regulations requiring it (and 1:)(' City)

to establish p,iblic schools and staff them with adequate numbers of appropriately-

certified personnel. In the context of our enforcement of special e d u cat ion

regu1atiomi in the recent decision in Rhode Island Department of Education vs.

Providence School Board, Commissioner's decision dated June 22, 1990, we

made clear our position that:

We will not tolerate a situation where handicapped
minority students are den i e d their Federal and
State rights by reason of this residency requirement.

(Decision at p. 10).
Our ruling today recognizing the Legislature's approval of a residency require-

ment and the School Board's decision to forego all efforts to obtain exemptions

for these teachers, or other r'egu1ar certified teachers, should not be miscon-

strued as approval of the residency requirement, or a sanctioning of its effects,

when raised in the context of our responsibility to enforce education 1 a w san d

regulations.

The next contention of the appellants is that their lay-off reflects discrim-

inatory treatment in that city residence is not required of per diem or long-term

substitutes. In explication of this claim, counsel stated:

Our position is that per diems, long-term

substitutes are employees and it's inequit-

able. indiscriminate and unfair to car ve

out one group of employees and not make

it applicable to another group of employees. (Tr. p. 17)
Counsel went on to state that the purpose of raising this constitutional issue

was to preserve the ability to raise it should the ma.tter be appealed to a

forum wherein such claims are traditionally litigated - the Courts. Sin c e
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the appellómts do not press for our analysis and decision 0 n th i s is sue

(denial of equal protection of state laws based on the manner in which the

Providence School Board has a p p 1 i e d the residency rule to distinguish be-

tween permanent and temporary employees, not subjecting the latter group

to the requirement) we will refrain from doing so. We cannot help but

comment, however, that the distinction created by the Board between tem-

porary and permanent employees is cur i 0 u s in light of the all encompas-

sing language ("all employees") of the Charter. It would appear to be more

a n administrative distinction on the basis of practical necessity, rat her

t h a n an invidious form of discrimination or an "irrational" classification,

prohibited by the Equal Protection clause.

Finally, we find Resolution 11 71 to be sufficient from a procedural

standpoint, despite the arguent presented that following the September 1 i,

1989 "lay-off" hearing, the appellants were entitled to a written decision

which reaffirmed specific reasons for non-renewal and cited the evidence

in the record supporting these reasons. We have held such procedural

elements to be required as rudimentary due process to be afforded tenured

teachers, dismissed for cause. See our Decision in Hobson v. South Kings-

town School Committee, April 4; 1988. We have not ruled and are not now

persuaded to find, that such requirements attach to non-renewal of an unten-

ured teacher at the close of a school year, Appellants cite no case law

imposing such requirement generally. The Rhode Island Supreme Co u r tIs
7

decision iii Jacob v. Board of Regents, sets forth (1) that the School Com-

mittee must give a non-tenured teacher who is non-renewed a statement of

7) 117 R. I. 164 (1976)
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c u use prior to hearing ancl (2) c, hearing at which the teacher is given

opportunit:r to persuade and convin.~e the Committee that it is mistaken in

its decision. Given the nature of the hearing and the fact ttiat it cliffers

fundamentally from the hearing accompanying the dismissal of a tenured

teacher in that there is no burden on the School Committee to est a b 1 ish

good and just cause for termination, there is no logic to a requirement

that followig such hearing, a written decision reference evidence adduced

which supports the School Committee's reasons. Thus, we do not agree

that Resolution 1171 needed to be anything more than it was - a reaffirm-

ance of the School Board's prior decision.

For the foregoing reasons, the appeal of the eleven (11) appellants

is denied and dismissed.

&n-:i-((: ~_ _~(~__()_ 'lL.: -':::' --1-- ____

Kathleen S. Murray, Esq. ).
Hearing Officer l '

Approved: August 16, 1990

Jko~~,raJ
Commissioner of Education


