
0091-90

ST II TE OF RHODE ISLAND
AND
PR OVIDENCE PLANT A TIONS

COMMISSIONER OF EDUCATION

- - --- - -- - -- -- --- --- ---------- --- -----

MR. & MRS. MICHAEL H

VB.

CHIIRIHO SCHOOL COMMITTEE
- - - --- -- --- -- - -- --- --- ----- -- --- -----

DECISION
April 23, 1990



ThiB matter waB heard on January 10, 1990 upon the appeal to

the CommiBBioner of Education by Mr. and MrB. Michael H from

a deciBion of the Chariho School Committee denying their r e que B t for

tranBportation for their Bon, J: ',to attend WeBt Bay ChriBtian Acad-

emy in EaBt Greenwich, Rhode IBland.

The CommiBBioner haB juriBdiction to hear the appeal by virtue of

the proviBions of R.I.G.L.§16-21.1-5. The matter waB heard by the

underBigned Hearing Officer, under authorization from the Commissioner.

Due notice was given to the interested partieB of the time and place

of the hearing, parties were repreBented by counBel, witneBBeB B w 0 r n

and teBtimony taken, a tranBcript of which waB made and evidence preBented.

Facts of the CaBe

1. The appellants and their Bon are reBidents of Charlestown,

Rhode IBland.

2. The School Committee with juriBdiction is that of the

Chariho Regional School District.

3. J iB enrolled at the WeBt Bay Christian A cad e m y

as a kindergarten student.

4. J attends class in a facility located on Frenchtown

Road in EaBt Greenwich.

5. The requeBt of the H for transportation for their

son waB denied by the Chariho School Committee.

Argument of the Parties

The appellantB argue that their Bon J: is en roll e din the
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WeBt Bay Christian Academy, 6356 POBt Road, North KingBtown, Rhode
1

IBland (Region #4) as a kindergarten student and attends a fa c i Ii t yon

¡i'renchtown Road in East Greenwich (Region #2). They argue that the locus

of enrollment should be the determinent factor for the deciBion to t ran s -

port and not the locus of attendance. They argue, further, that the lack

of Bpace at the North Kingstown facility iB the 0 n 1 y rea son for the

utilization of the East Greenwich facility by the kindergarten BtudentB

enrolled at the North KingBtown facility.

The appellants also argue that transporting one child from the Bame

household to the North KingBtown facility (D - Grade 3) and the fact

that inter-facility transportation is provided by WeBt Bay Christian Academy

gives a rationale for transporting (J - Grade K) Bince he go e s to

North Kingstown for transfer to East Greenwich.

The Chariho School Committee a r g u e B that the E a s t Greenwich

facility iB outside the Region #4 area for which Chariho iB obligated to

provide transportation. The Committee argues that §16-21. 1-2 requires

that the operant word be ". . . school or facility which the pupil attendB

. . . II (EmphaBis added). The Committee ar gues that the B tat ute doe s

not specifically en viBion the tranBfer of PUpilB by the ins tit uti 0 n Band,

therefore, the den i a 1 should be sustained.

1) §16-21.l-2 eBtabliBheB the regions for Bchool bUB diBtrictB within the
Btate to provide bUB tranBportation for Beveral categorieB of children. The
reference herein iB to the regionB where the facilitieB are phYBically located.
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Law Governing the CaBe

§16-21.1-2 School bUB diBtrictB eBtabliBhed.-. . . (b)
A pupil attending . . a non - pub Ii c non -
pro fi t school for gradeB kindergarten through twelve

(12), conBolidated, regionalized, or otherwiBe eBtabliBh-
ed to Berve reBidentB of a Bpecific area within the Btate
. . . in the intereBt of public Bafety, health and welfare,

Bhall be provided with bUB transportation to the B c h 001

or facility which the pupil attendB, within the region in

the pupil reBideB, by the Bchool committee of the city
or town within which the pupil reBideB.

Decision

We find in thiB caBe that there iB no Btatutory aut h 0 r it Y w h i c h

requireB the Chariho School Committee to provide tranBportation to the

H for their Bon, J . .

J iB a reBident of CharleBtown. He, however, attendB a private

Bchool located in EaBt Greenwich which iB 0 u t sid e the Region for w h i c h

the Committee iB responBible to provide transportation under Rhode I B 1 and

law.

ThiB opinion restB on several important findingB aB relateB to expan-

Bion of attendance areaB and tranBportation reBponBibility. The Rho d e

Island Supreme Court found that the pre Bent law (§16-21.1-1 et seq.) waB

not an unconBtitutional delegation of legiBlative power becauBe it ". . . eB-

tabliBhed five Bchool diBtrictB ¡i. e.; regions) and a variance pro c e d u r e

¡which) has carefully circumBcribed the interest that private BchoolB may

have in expanding for purposeB of tranBportation." MemberB of James-

town School Committee v. Schmidt, R. I. 405 A.2d 16, 23-24 (1979) (James-

town II.

The Circuit Court found that II . . the current law doeB not permit
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c h u r c h s c h 0 0 1 s to expand indefinitely the area from which they will

accept studentB. A Bectarian school may if it WiBheB enroll students

from all five tranBportation regionB, but under current law it cannot,

abBent Bpecial circumBtances, require the public to pay for the tranBporta-

tion of Btudents from outBide the one region in which it iB located - a re-

gion fixed by law and which the school iB powerleBB to expand. II (EmphasiB

added). MemberB of Jamestown School Committee v. Schmidt, 699 F.2d 11

(lBt Circuit, 1983) (A. 17).

The kindergartener in this caBe attends a Bchool located in Region #2

while he iB a resident of Region #4. The argument presented by the appel-

lantB that it is only a lack of Bpace which requireB their Bon' B attendance

in EaBt Greenwich fails. By uncontroverted testimony of the School'B Head-

maBter, David C. Greenhalgh, (Tr.8) "That iB where the Frenchtown ex-

tenBion or Batellite Bchool is which is also a regionalized Bchool, i Bin

East Greenwich. '. (EmphaBis added). and by presentation by Counsel (Tr.9).

"Wé have two categories of pupils. . There are thoBe that are enrolled

and attend class at the Frenchtown facility. The Becond category of BtudentB

are thoBe Btudents that are enrolled and becauBe of lack of Bpace (at North

KingBtown) are temporarily shipped over to Frenchtown facility".

The question to be answered iB one of the establiBhment of the East

Greenwich School. It has approval from the State Department of Education

and by testimony and presentation iB a regionalized school Berving the

reg ion in which it iB located (Region #2) with pupils enrolled from that

region.
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Since there iB no kindergarten program at the North Kin g s tow n

School and there is only a kindergarten program at the East Greenwich

School and each Bchool iB eBtabliBhed separately to serve district regional

populationB for purpoBes of transportation, we can only conclude that the

request in this instance falls into an expanBionist mode for pur p 0 B e B of

transportation. We find that the Bchools are separate, i. e.; North KingB-

town School - Grades 1-8 within service Region #4, and East Greenwich

School - Grade K within Bervice Region #2.

While a Be c tar i a n school may enroll studentB from any region it

wishes, it cannot require a public Bchool entity to provide all or part of

the tranBportation needed by PUpilB who attend from outBide the region

which the Bchool is eBtablished to serve. See: Costa, et al VB. Exeter

West Greenwich Regional School Committee, CommiBBioner of Education,

April 13, 1990

The WeBt Bay ChriBtian Academy cannot have it both waYB. The

schools are clearly Beparate entitieB for purpoBeB enviBioned under

§16-21.1-1, et Beq.

Accordingly, the appeal iB

Approved: 9, Jl¡L~
J. Troy Earhart
CommiBBioner of Education

April 23, 1990


